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Klamath River Basin: Background and Issues

Summary

The KIlamath River -(Braesgionn obno rtdheer Ciasl iaf ofronciaal poi nt
di scussions on watperro taelcltoicoant.i oPnr eavnido usspleyc,i ewsa t e r

issues have exacerbated competitiodaambrgenerat c
Indian tribes, commerci al and sport fisher men, f
groups.e,andcsatlat and tribal governments. As 1s t
federal government plays aspwemenent Thobkerohet he
primarily from (1) operation and Klaamgteme Wat corf t
Project; (2) management of federal 1ands, incl uc
(3i)ympl ement ation of federal I aws such as the End
Al 1l ocation of’st hweatklra rhaatsh bRasni ctontentious 1n th
201 when the federal government halted 1rrigatic
threatened under the federal Endangered Species
exacerbated these conflicts. Eff ovmattse rt ca npde rsmpaenceir
issues began during the Bush Administration and
In 2010, the Secretary of the Interior and the ¢
multiple 1interest gerloautpesd, saentntoluennteendt tawgor eiennteenrtrs ,
federal government and signed by numerous other
many of the previous conflicts in the basin. The
Restorati onKBARgA)e,e npernotvi des for restoration, wate
including a defined range of water supplies for
restore and protect threatened and wmdasi gtehed fi
Kl amath Hydroelectric Settlement Agreement ( KHS/
decision by the Secretary of the Interior regarc
Kl amath Basin (funded by peowriracuasdg omehls dn tOhe g
California) would be in the public interest. Tog
the largest, most complex dam removal projects e
More than forty gftpoaurptsdi ccadtldhaemai tghn aat gorreieeme n(tosr, 1 ncl
states of Oregon and California, three area trit
interests, and others. In addition to these part
negotiations raelesme mstusp.p o@pp ccnheentasg of t he agreemen
Recl amat i(ddpfrporjoejrcetcitg at or s , as well as some other
Siskiyou County in California, and other area re¢
the Klamath agreements, but Congress has to forr
government to move forward with most of their ac
Legislation currkEBnR.] gh3TpbdwdCodgaesbonize the a
including approximately $800 million for federal
related toretbhmeKlasammael agclude whether the federt
beyond current activities in the KIlamath Basin (
strategies should be authorized
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Klamath River Basin: Background and Issues

Introduction
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Background on the Klamath Bas

The Klamath River Basin (also referred to in thi
approximately 16, 000 siqfucarrnei ami 1lets dirna iOmrse giomt oa ntdh
which originates in southern Oregon and travels
Ocean near Crescent City, California. Combined v
in the westesnoUheredh8nathe Sacramento and Col
sal mon piHodveowteirogn.the basin is also a sparsely p:
pecrapita incomes 1in either state. Tbeéeatotal popu

l1SeeFigurelf or a map of the basin. For the purposes of this rep
also includes the Lost River Basin.

2 National Academy of Sciences, National Research Couthgilrology, Ecology, and Fishes of the Klamath River
Basin Washington, DC, 2008, 1. Herenafter referred to as the 2008 NRC Report.
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economic output in the basin was *Nptpirvwexi mat e
American tribes accounst tfotral6 % o pldl, a0t0i0gn .o f t

Figure 1.Klamath River Watershed

Upper Klamath
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Klamath
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Lower Klamath
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Pacific Ocean

0 20 40 60 Miles

Source: Bureau of Reclamati, adapted by CRS.

For water management purposes, the Klamath Basir
Upper Basin lies upriver and east of Irson Gate I
largest lake, Upper kil aimactlhu dleask en.e aTrhley [200wWe rmi B aessi

31n 1998, the Upper Basin produced approximately $4 bilhictotal output, while the Lower Basin produced $5.9
billion in output.National Academy of ScienseNational Research Coundindangered and Threatened Fishes in the
Klamath River Basin: Causes of Decline and Strategies for Rec@Warshington, DC2004) p. 52. Her@after

referred to as the 2004 NRC Report.
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River between Iron Gate Dam and the Pacific Ocee
tributaries, and wildlife refuges that also pl ay
Upper Klamath Basin

The Uppe®BaKlamatthan area with I imited water 1 es
50% (8,060 square miles) of the Klamath Basin 1a
run‘pfper basin issues center 1ar gelsyhaalrloousnd Up p «
natural lake covering about 60, 000 acres. UKL ha
500, 000 acre feet. I't is naturally eutrophic (i
natur al sources of nhavd emdrssemad dwhers et bonpla stti ¢
to agricultvAala dreosdlotpmetnie 1 ‘hkeeirse dmawphdmrsi de
condition which can cause excessive algae bl ooms
resident species

Management of Upper Basin water largely revol ves
operated by the Bureau of Reclamation. The KI ama
flows between Link River Dam, a@atthtcheSWmethl eads tof t
it was built in 1905, the project (fed by the KI
had historically been fish habitat i1into far mlanc
approximately 210, 000 iacrlesdiinng talme ©ldhptep emra t Rads iln 4
Kl amath Project is different from other Reclamat
natural lake, for project storage. Because of tt
significoadt wameuntfor i1irrigation from year to ye:
dependent on annual precipitation and snowmelt f
some Reclamation Projects, there D$enod, hwlrobl ec
means that irrigators€omistpowesk for$ewhegatfiom Ipa
Irrigated lands in the upper basin also include
dependent on the KI amat hi sPrloogceactte df oprr eddeol mivnearni telsy.
northern part of UKL and on the surrounding trid6b
rivers Irrigators operati‘“gpfrionjietchte gat ersas are
Agriculture theaKmapwsrdopBmaempw.f Major crops suppo
in the Upper Basin include wheat, malt barley, 7
Reclamation, crops watered by the Klamath Projec
millioWWOmnnpR6ject lands, water is mainly wused to

42008 NRC Report, p. 25.

5 According to the Oregon Lakes Association, the average depth of UKL is 4.2 meters (or approximately 14 feet). The
average surface elevation of UKL is 1262 meterd,1di0 feet above sea levéhe USGS provides a more detailed

description of the 1ake’s

wa t ehttp://qrwatdr.usgsygoklhmathle 1 s ,

including

6 Farms on the eastern part of the project also draw water from Gerber and Clear Lake reservoirs.

7 Different acreage estimates have been reported for the Project. Although Reclamation reports 210,000 acres of
irrigable lands for the project, actual cropdairrigated is usually less than this amount. For instance, Reclamation
reported that 191,592 acres were irrigated in 2008. Project details are aaitatge/www.usbr.govgrojects/
Project.jspproj_NameXlamath%20ProjectRageTypeProjectDataPage#Group531048ereinafter Klamath Project

Data.

81n this case, prior to 2006, irrigators received low cost power from thedfttaRydroelectric Project, under an
arrangement between the owners of these private dams, the Bureau of Reclamation, and Klamath irrigators.

9 Klamath Project Data. Available http://www.usbr.govgrojectsProject.jsp@roj_NameZlamath+Project
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Klamath River Basin: Background and Issues

In the 1 ate 1990s 1t wa s estimated that

agric
direct economic activstyargeyhecapdpgsoht uAsalthe

supports other economic sectors.

The Upper Klamath Basin also includes six wil

collectively referred to as the Kl®hatmatBasin

ul t
t T

dl i
N a

Ref uwgdhsee refuges contain wetlands that are majo
th,qqammearters of migratorYAddirtdisomal It yh,e aP apcarftiico nF Ic

water from the Klamath Project is Kiaendtdhownst

r € a

National Wildlife Refuge (NWR) and the Tule Lake
original Klamath Project but)LOKWUKW WFhesesubfagusr
also have a uniqubkedgpmee figg mimwihlgncohwn aarst s of t he
leased out? for farming.

Two species of Upper Basin fish &pecliiest ddtas en
(ESA) and figure prominent BSSHQG[ $Wh¢ ebosntd l Rcwae¢ i
and shortnose smckA&KLsahdtwelevonce plentiful enc
fis hBArfiteesr. steep declines'tedmntiurg,t hhelyasverlkal fisa
Endangered Spé*dhesrAdecinnkt9®h&s been attributed
quality, habitat loss and degradation, dams on [
di versions. Suckers are particularly important t
cerecimon purposes, but historically relied on he
recreational anglers also reportedly used to cat
in 1962, permanently blocked upsbyegmvpasmegte o°f
biologists have concluded that historically, sig
north of Iron Gate Dam and on the tributaries of
these c¢cdnclusions.

Lower Klamath Basin

The Loavmart KIBasin lies below and west of Iron Ga
runs unobstructed to the Pacific Ocean. Where th
(7,470 square ’smillaensd) aorfe at,h ei tb aissif #®Muec ho roifg itnh iosf 8
water flows into the Lower Klamath from four tri
rivers.

As 1in the Upper Basin, agriculture is a prominer
irrigated agrichkt®hastoscecs Svot’'The imadmAe¢s nof yLo we

0 The refuges are Upper Klamath, Lower Klamath, Tule Lake, Clear Lake, Bear Valley, and Klamath Marsh (located
on the Williamson River).

11 Federal biologists estimate that 1 tomRlion birds use these refuges.

12 Approximately 22,000 acres within the refuges are leased for agricultural purposes. This arrangement was made
permanent by Congress in the Kuchel Act of 1964 (P.L5@B.

13 Although suckers live in lakes, both specid@gnate to tributaries to spawn.
14 Since this timgReclamation has had to consult with FWS on the operation of the Klamath Reclamation Project.

%7, Hamilton et al., “Distribution of Anadromoug¢ Fishes
Dams—A Synt hesis of t hFsheiieswlt 39,me.4 @005).Evi dence, ”

162004 NRC Reporp. 52.

17 Unlike the Klamath Project on Upper Klamath Lake, these diversions are not associated with a federal reclamation
project.

Congressional Research Service 4
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Klamath River Basin: Background and Issues

Basin farms and their associated production valau
Upper ®¥Basnaunddition to agriculture, much of the a:«
tch U. S. Forest Service for multiple purposes (e.
wildlife habitat, etc.)

The Lower Klamath River provides habitat for 13
species of salmon: cohstsal m&aIHQEERaSd wkv sl alomo n ,
Gate Dam, the Klamath River i1is inhabited by the

poupl ation of coho, which ha20deaPtCophd swiegrei fican
listed as threaterf'®&WbdiledeohobharESAhienoh?9%7 Lower
currently listed under the ESA,i tay pReitvietriso nC hti on oloi
sal mon evolutionarily significant wunit (ESU) was
Service (NMFS)?Liim tJianngu aarlyt e nlalt.i ves include 1ist
and spring runs), larsattien gE SU,e osrp rliinsgt irmign tahse as psre
popul ation s e g nftNoMF Swiatnhniom ntcheed B Shli.t t he petition
finding as to whether a |listing as threatened or
The Kliasmaitnhhabited by a significant fall run of
thought to be a fr?AWitnitoenr oafn dt hseu nhmiesrt orruincsa lo fr usnt.e
most of the Klamath basin bel ow slor odne cQaitnee dDatno. a/
fraction of their former population size, the pc
extifction

Salmon are an important resource for tribes 1in t
Valley, and Karthl. Yemobkmmekreati @al 1 $88herty harves:t
value to the tribe of $3 midlbosnfibhdsHddpaional
Valley and Yurok tribes also reported significan
whi cvhe hrai ghts to 50% of the total allowable haryv
harmed by decl i?hFeusr tohfe rKnoarnea,t ht hfei sdhe.cl i ne in salm

182004 NRC Reporp. 81, 91.
19 Anadromous fish grow to adulthood in saltwater but swim into freshwater to spawn.
®IT'n 1983 coho were estimated to have declined 70% since th

21 National Oceanic and Atmospheric Administration, 62 CFR, p. 24988 6, 1997, and 64 CFR, p. 24099, May 5,
1999. An “evolutionarily significant wunit” (ESU) is the ma
for terrestrial species under the ESA. Salmon are also named according to the timingspgtlueing run.

2The ESA allows listing of “distinct population segments.
establishing separate populations as “ESUs” based on two
important component of the evolutionary legacy of the species. NMFS previously determined in 1998 that Upper

Klamath and Trinity River Chinook salmon did not warrant listing under the ESA, but the current petitioners (Center

for Biological Diversity, Oregon Wil, Environmental Protection Information Center, and the Larch Company) have

requested the NMFS revisit this decision. Both the spring and fall runs of the ESU are under consideration.

ZNational Oceanic and At mos phe r ndcThreiened Species;-Bay Firidiognon “ Li st i ng
a Petition to LiketeralRedistePO80R, AFribklR,@20lh , ” 7 6

24 Fall runs of Chinook averaged 120,000 annually from 1978 to 2009.

25U.S. Department of the InteridfJamath Facilities Removal: Drafnvironmental Impact Statement/Environmental

Impact ReportState Clearinghouse #2010062060, Sacramento, CA, September 21, 2011,
http://klamathrestoration.gddfaft-EIS-EIR/downloaddraft-eis-eir. Heranafter Draft EIS.

26 Klamath River Basin Fisheries Task Forceng Range Plan for the Klamath River Basin Conservation Area
Fishery Restoration Prograifdanuary 1991), pp-@. Available ahttp://www.krisweb.contiiblio/
gen_usfws_kierassoc_1991 Irp.pHEreinafteKRBFTF Plan

2" The Draft Environmental Impact Statement of the Department of the Interior included extensive information on each
tribee s historical dependence on fishery resoWSces, reportedl)
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cultural events such as the First fSalshom pGe rmegmo r
Chinook salmon u*p the Klamath River.

Salmon and other anadromous fish from the KIamat
fisheries off California and -tOhiegdnof otalsd s60 A ,n0 @
Chinook s dlymewmmmeken al fisherman on the ocean b
Bay, OR, are estimated t o 2ABaevyeo nodr itghien adtierde citn rtehve
nearly $6 million annually since 1986i,ncommerci a
fishing ports that cont r ilbouctael seucbosntoammiteisa lhlayv et or el
been harmed by restrictive fishing regulations
including restrictions onl ifsitsihnign go fs utbhsee gcuoehnot

Kl amat K Basin

Some Lower Basin waters are also managed by
Valley Project and are discus'dmdngnthhsecontéehkt
Trinity River Division (TRD) of the Udrrtral
Trinity River is the largest tributary of the
the Klamath meet s )itJIJXdHP aTchief iTcR DO ct eaakne s( sweaet e r f r o m
system and transports 1t 1into the isempwatadgdre water
deficient atPue to the smmadht of these diversion
ecosystem, in 1984 Congress directed the Secreta
restoration program for t healts roinv etrh et or irveesrt oarned fm
obligations to tHheHeopamdValdlday i PmiaHe .acti ons
Trinity River flows and other 1 e¥Asoraatrieosnulatc toifvi
the connectiomi bet weewathe qwality and other
River affect species that migrate up the Lower
River salmon. Thus, stakeholders on the Trinity
Val lietye Tralso figure into Klamath River restorat

Department of the InterioKlamath Facilities Removal: Draft Environmental Impact Statement/Environmental Impact
Report State Clearinghouse #201@0&0, Sacramento, CA, September 21, 201tp;//klamathrestoration.gasites/
klamathrestoration.gofites/3.12_Tribal%20Trust.pdf

28 The Draft Evironmental Impact Statement of the Department of the Interior included extensive information on each
tribe’s historical dependence on fishery r¥&Sources,
Department of the InterioKlamath Facilties Removal: Draft Environmental Impact Statement/Environmental Impact
Report State Clearinghouse #2010062060, Sacramento, CA, September 2 htgDAklamathrestoration.gasites/
klamathrestoration.gofiles/3.12_Tribal%20Trust.pdf ( Hereafter “Draft EI S. ”)

22KRBFTF Plan, p 36.

30 For instance, fishing restrictions were notably severe in 2006, and prompted Congress to appropriate $60m millio
supplemental appropriations undRet. 11028t o as si st affected f2006Klamath&ishery S e e
Disaster Determination”

31 Congress authorized initial features of the Central Valley Project (CVP) in the 1937 Rivers and Harbors Act. The
project consists of canals and water transfer facilities that work in coiguwath the California State Water Project
(SWP) to supply water to the Central Valley of California and metropolitan areas in the southern area of the state.

32 At its peak, the TRD diverted up to 90% of flows into Trinity Lake south to the SacrameetowRitershed.

33p L. 98541 Also, in 1992 (Title 34 oP.L. 102575), Congress furtheirected minimum flows for the Trinity River
and completion of a river flow study. This study was completed in 1999, and a record of decision was issued in 2000.
This resulted in increased Trinity River flows, a new round of fish and wildlife restoratiieitias, and creation of the
Trinity River Restoration Program (an interagency partnership including federal, state, and tribal governments).

34 Information on these ongoing activities is availadtbttp://www.trrpnet/,

Congressional Research Service 6
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Klamath River Basin: Background and Issues

Kl amath Dams

Sout heast of Klamath Lake, there are seven dams

these dams are owned by PacifiCorp (amatrh vate

Hydroelectric Project (KHP). The dams produce hy
wer for irrigat o, fdg sweldlamag oottther somdhse.as:
nk River -hDyadnr,o eilse cat rniocn d a mf oRvenelda hayt it hre aBmud eapm
Pacifi Corp. Toge thhyedrr owiltehc tKeinco dDamm o(wan endo nb y
ms regulate water for hydroelectric generatior
version str *Ftowm ehoyftdhrreore Irercitgraitco rdams operate on
amath downstream of Keno Dam, including (in
pco Dams 2 and 1, and Iron Gate Dam. These dar

p a’cTiwtoy .of t he dams, J. C. Boyle and Iron Gate,
fects ¥Bml tfhiosuhgehr itehsees e dams are primaan,y opera

— O h O Lm0 Hh Q,UJ""('DOOOWQ—Q-G‘F“U

w0 ™ 3B R0 gD ® O T O

m on a tributary of the Klamath (Fall Creek Dae
e ehead Energy Regulatory Commission-(FERC) 1is

deral dams undeffThheoFegenal PBRE€rl Acénse to

iginally issued in 1956, expiredKHPn i2n0 0260.0 4P a c i
d, subsequently, in 2007, FERC 1ssued an envir
cluding recommendations for fish passage and

te, ataem lomgnse has njogctbeacguaanteld tthe I de
rtification under Section 401 of the Clean Wat
sh passage upgrades and the status of mnegotiat
scussédhbeKBHRyurrently operating on a temporar
sues pertaining to dam removal, discussed 1ate

35 Power costs for pumping are significant for area irrigators, who rely on the KHP for power. (Unlike other
Reclamation projects, there is no power component to the
50-year FERC license in 2006\dreased power prices have been phased in by PacifiCorp, and have been challenged in

court by some irrigators who view them as a violation of their original contracts with the dam owner. The increases

have thus far been upheld in state court.

36 Both Link River Dam and Keno Dam include fish passage structures.

370n average, the KHP produces ab®2tMW annually, or about 0.25% percent of the electricity produced in

California in 2009 Water Education FoundatiodD\SHUVRQYV *XLGH WROMKH1IIODPDWK 5LYHU
38 Specifically, J. C. Boyle has a fish ladder, and Iron Gate dam has a fish ladder, hatchery facilities, and other
structures.

¥See Part II of this report for additional WhaiAr@er mation on
Some Other Potential Effects of the Agreements on the Basin?

4016 U.S.C. 8790 et seq.

4l Under the CWA, a FER®sued license must include any conditions that the désms necessary to maintain state
developed water quality standards. 33 U.S.C. 8401 et seq. Under the KHSA, the states have agreed to keep this process
in abeyance, which effectively puts the FERC relicensing process on hold.
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Klamath River Basin: Background and Issues

Kl amath Tribes

Six federally recognized tribsstamadkle pmepp mlpgptrioxn r
gure prominsennmadtyural trhes dmursden #Kbauks. HbbpaYur
1 Quartz Valley, and Resighini Rancheria t
n size, from more t habne )5 ,t000 03 6e nernorlollelde dmemn
sighini Rancheria). The tribes are mar ked
di fferent parts of the river 1in the Uppe
Upper ahwuWdilmgesa Bmon nandisnucker fisheri
es, are 1important for all of these tribes
a mo*hSgi ntihlea rtlryi,betsh.e interests of ythaddiffe
s may conflict. To date, three of the six
agreements (discussed later i*fn this r1epoc

Kl amath Basin, theTexbenhasefbeeghparhetbkadl
tious and has led to conflict over basin 3
amath Tribe 1in 1864, which c¢created a reser
ive rightstof i B hiem sUt. bSe. a Bauépnr.e me Cour t ha
ized that the reservation of land also sec
rpose of th¥®lnmetskirsvaddoa, otfhd hiKltathamhid. Trib
maintain the purposes of the former Kl ama
thering. Because reserved water 7r1ights ar e
ation, ’st hcel aKilmasmaftohr Twaitbeer ot davea kiognlp et d migo r
fHowheewatbecauss thke cecKivamdtomh Twvmisbd er mi 1
s 8t he st 9dlbaci ms for water rights have been
h River water users for decades.
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Kl awnattchr Bmsdms have chall ésngwadt ewh ertihgehrt st he
ved the congressional termination of the KI
extens woifghthe t o i*Waotuerrt si nh atvhee gbetmbkeer nistl rl iyb er e ¢ o |
erved water rights and have indicated that tl
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“2The “KI1 amat hllyTomposed 8f thiea historicallyndistinct tribal groups: the Klamath, the Modoc, and
the Yahooskin band of Snake Indians. Frequently, the Unite
actually consisted of a combination of several tribeswlea¢ historically distinct.

43 See Draft EIS, Section 3.12.

44 The two smallest tribes, the Quartz Valley and the Resighini Rancheria, were not included in negotiations because
their interest in Klamath fisheries was not deemed sufficient. As discusseith lgtis report, the Hoopa Valley Tribe

was included in negotiations but has opposed the agreements.

45 Treaty of October 14, 1864, art. |, 16 Stat. 707.

46 These are often referred to‘asserved water rights SeeWinters v. United State207 U.S. 5641908);Cappaert v.
United States426 U.S. 128 (1976). See alS&S Report RL32198ndian Reserved Water Rights Under the Winters
Doctrine: An Overviewby Cynthia Brougher

47 SeeWinters 207 U.S. 564.

48 Kimball v. Callahan 493 F.2d 564 (9Cir. 1974).

49 SeeUnited Statesv. Adair 4 78 F. Supp. 336 ( DnitedStatesv.IAdai723 FRAIBM{Or 1), aff’d

Cir. 1984) (Adair Il);United States v. Adaid87 F.Supp.2d 1273 (D. Or. 2002) (Adair ), vacdtkidted States v.
Braren, 338 F.3d 971 (9Cir. 2003).
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fishing have “tai nper iiomfietmyo rdiaatile; roifgat i on and domes:t
have a priortity date of 1864.

Even wi tiho utsh ed epcriesvi ons 1 e c 06sg nwiaztienrg rtihgeh tKsl,a ntaetnhs iTc
the different tribes i1i#arthbhal KwamethuB@asysnhand-cot
because these rights have not beern uqsuearnst icfainendo t \
rely on what amount may be available and may not
when tribal water rights are exercised. Accordin
rights adjudicationightguahttitfyehitsetowithwaterqgue:
tribal reserMVlkeed avdjtedi cdatghos .is ongoing, but the
the tribal rights at 1issue. (See box bel ow.)

Klamath Water Rights Adjudication

The questions relatedotthe quantification of tribal water rights are interconnected with the determination of wats
ULJKWV ZLWKLQ WKH .ODPDWK % PBD/QQRFBWHGDWP B WXQ%Q Y LVMPKDWV " RG
amount available in most years. This often leadegal conflicts over the proper allocation of limited resources.
Allocation of water resources is largely determined by state law. Western states generally follow a system of p
appropriation, which provides certain quantities of water to water usggpending on their relative seniority in
acquiring water right8 State appropriative rights can be complicated by federal water rights such as those of tr
claiming water rights reserved by the creation of the tribal reservation. In addition to téisarved water rights,
other federal rights such as those associated with federal land reservations like national forests and national w
refuges also may not be quantiffédlhe uncertainties resulting from the lack of quantification of these siglas led
to ongoing legal disputes over the allocation of water within the Klamath Basin.

Oregon has undertaken a general adjudication of water rights in the Klamath Basin (known as the Klamath Ba
Adjudication, or KBA) to address these disputes. TheAkiggan in the 1970s to determine water rights among
various users in the Klamath Bastihe final claims in the KBA are expected to be determined in the spring of 2
However, even with the conclusion of the administrative adjudication, parties tealissatisfied with the outcome
may pursue judicial appedl$he general process of the adjudication is as follgwsties with claims or contests mus
file with the Oregon Water Resources Department (OWRD); an administrative panel then hears the coatebsts
issues proposed orders based on the hearing; and the OWRD reviews the proposed orders and issues its fina
findings and order, which is filed with a state cC&rt) ROORZLQJ WKH 2:5'-V ILQDO GHWHU
"H[FHSWLRQV WRWULRI® JHW WKPWE BR U0 RXMH F RMKHNVWDWH WULDO FH
DSSHDO WKURXJK WKH VWDWH:-V FRXUW RI DSSHDOV VW O] aihd®yh
the KBA is nearing completion of its administrati®cess, many observers expect that disputes over the allocati
RI WKH .ODPDWK %DVLQ:-V ZDWHU UHVRXUFHY ZLOO FRQWLQXH IRU

Previous Event s

While water and species management 1issues have t
Kl a ma tehc tRr sje mi n a |l events 1in 2001, 2002, and 200
spotlight. These events resulted in a number of
frame the recent history of t hee vKiloaunsa tbhi oBlaosgiinc.a 1I

50 SeeAdair |, 723 F.2d at 350.

51 For an overview, status, and claims of the adjudication, see Klamath Basin Adjudication/ADR, Oregon Water
Resouces Department, availableftp://www.oregon.go@WRD/ADJ/index.shtml

2See supra note 50, Tarlock, “Prior Appropriation Doctrine
58S ee id. at ch. 37, “Reserved Water Rights.?”

5 See Or. Re. Stat. 539.010 et seq.

55 SeeUnited States v. Brarer338 F.3d at 97-34.

561d.
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opinions by the FWS and NMFS, Reclamation sever e
Project to provide more wadbLetreforiend@hzereldodsd s
(mainly Chinook sal mon)wadicad clomdgdeliynduantdo fpe h
Klamath. Finally, in 2006 NOAA severely restrict
of naturally spawning adults in the region (due
resulda ilngr gam dec rse assael monn tchaattc hy ecaormpar ed t o pr e v:
The federal government provided emergency fundir
Kl amath. The funding included ptogrammatil d0 mil]l
expenditures over the last decade. For instance,
government provided approximately $35 million ar
respe®Aidelry.addition to regulioomsagvamc yalproo @i amsi
in other years Bet ween 2002 and 2007, Reclamat.i
the Klamath to alPDaei dtoe dwotughtsktoremagedsn 2010,
million in supplementdddappropei Kt a mash wBas pmoi n
million was provided for a Klamath Drought Initdi
(USDXNDh.e 2002 farm bill provided $50 million was
USDA funding ewa sunadlesro optrhoevri dgeneral authorities

2002 and 20608 farm bills.

These events $3S5E5HQGLs U hsisse d eipmrt. The remainder

the settlement agreements that resulted from t he
consideration by Congress.

N
o
e
o

K1 a ma t hA gSreet et theemtesn t

In response to the earlier conflicts and other i
led talks among multiple groups betweem 2002 anc
solution to the water tamhad Khamatgle rBas isp.ecTliss 1ism
solution to previous problems with irrigation de
potential ongoing issues associated with the KIa
Participants 1 ncsl,udterdi bsetsa,t ec oguonvteirensme nitr r i gat or s,
groups .

57 Although irrigators have contindeo face uncertainty since this tinthere hge not been restrictions on the scale
seen in 2001. The most significant restrictions orewstipplies for irrigation since 2001 occurred in 2010

58 The 2001 figures are based on 2002 estimates by Oregon State Universitjilli@eeS. Braunworth, JrTeresa

Welch, and Ron Hathawagt al.,Water Allocation in the Klamath Reclamation Proje€@02 Oregon State University

Agricultural Extension Service, Special Report 1037, 20026 . #tp://extension.oregonstate.ecataloghtml/sr/

sr1037el. This includes appximately $20 million in aid that was provided from USDA under the Supplemental

Appropriations Act, 2001R.L. 10720), $2.2 millionprovided from BORor payments tdarmers for groundwater

andanadditional$13 million in USDA funding provided under other emergency authorities, including crop insurance.

For the 2006 fishery disaster declaration, the full funding amount was provided to through the Commerce Department

under the U.S. Troop Readiness, Veterans’ Care, Katrina Re
(P.L. 11028).

59 personal correspondence, Bureau of Reatam, June 6, 2012.

60 The 2010 funding was provided to Reclamation under the Supplemental Appropriations Ac?.2010%212).

For more information on the USDA fundingeehttp://www.or.nrcs.usda.gogfogramsklamathindex.html

61 The 2002 farm billP.L. 107171) provided $50 million to aid water conservation efforts in the Klamath.
Additionally, funding under general authorities was provided under both the 2002 farm bill and the 2008 f&rn. bill (
110-246), although exact amounts are not available.
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On Februar
the settle
( KBRA) , I a
and ocean
and enviro
t he KI amat
dams owned
Before man
place, 1inc
both agree
by Congres
agreement s
required f
The two ag
agreed to
of the agr
summari ze
not an exh
Kl amath

18, 2010, t wo agreements were annourt
me nt process. The first agreament , k n c
ys out mnumerous actions by local, stat
fish populations, establish water and
nmental wusers,iommsd plthevisde ofnadr aga reie ame s
h Hydroelectric Settlement Agreement (
by PacifiCorp, as well as other relat
y oprokesagnse mantdreousmpd etmemrt ss dmu sntu mt
luding several mnotable congressional
ments; (2) a secretarial determinatior
s ) ; andall 39 pfmuaepgingt (onsa) ffadre feder al
MynYComghes scontingencies do not 1invol
or full 1implementation of the agreemer
reements were mneagddtyi dtiendk esde p dlthaetial w,i gt
support their simultaneous enactment
eements are |linked ( 1%Teh.e, btehl eoyw assescut meo
theandreemeanated provisions that may be
austive summary of either agreement

Basin Restoration Agreement

The KBRA was largely negotiated between 2005 and
agroedbyt parties, or s¥BEhatbOirnal,agowedment,greigmea

divided 1n

X restore

Basin;
X establi

and area

w
X contribute
k

Broadly sp
refuges wi
“sur pslupsp I i
While expe
aboawer age
during dri
and stater
removal un

to eight sections that are intended tc

and sustain natural production of fi

sh reliable water and power supplies
ildlife refuges; and
to the public welfare and sustain

g, the KBRA wouldcprawniddeidddurfen
ceive water allocations that corrtr
be allocated to other uses (e. g.
1 1 o cnmatyi obnes luensdse rt htahne caugrrreeennte nlte v
ws, they may also increase the p
rs. Under the agreement, enviror
gies Trestora on in the basin,
e KHSA. For eir part, tribes v

t i
t h

62 Funding for most actions would occur subsequent to authorization of the agreements, but is an important requirement

for implementation.

63 To take one example, observers note thaffisheries restoration in th@werBasin which is envisioned by many
supporters depends on both dam removal under the KHSA and water quality and water storage improvements expected
to be achieved under the KBRA.

64 There are 45 nofederal parties to the KBRA. Sédamath Basin Restoration Agreement for the Sustainability of
Public and Trust Resources and Affected Communkiglsruary 18, 2010,08-4, at http://klamathrestoration.gov/
sitesklamathrestoration.gofiles/Klamath-Agreementd{lamath-BasinRestoratiorAgreement2-18-10signed.pdf

Heranafter KBRA.
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over the aforementioned KIlamath Pireosj ercets twoartaetri oanl
actions and additional economic aid (and dam rer
actions and funding to expand water and power s
l oowvost power former loe laevatirliacd lpr ofjreoomt )t haen dh ytda a v
pursuing other dispute resolution processes | aic
impl ementation of the Endangered Species Act wou
Two important noteslftams fedetht KBRAonFibst, t
(and feder al “paagfatmyc it dhse) KBrReA mamtt i1 Congress enact
legi s®Tchteirefore, the considerable number of fede:
expectatiaolnsa dtoiro nifse deeyr atlh ep anrotni e s, not pr omises

of the federaffSgoovrdhmenitf toutakdérization is prov
federal government becomes party tobthe agreemer
discretionary, not mandatory. Thus, even 1f the
would not be bound to implement actions or exper
congressional appropriatommentUndere thfef agded mehea
flexPbility

The sections below discuss actions of potential
the three goals of the agreement: fisheries r1est
communidr egd alt sh.

Fisheries Restoration

Restoring Klamath Basin fisheries is one of the
agreements’s Theh&BRAs program aims to compl ement
420 miles of habitadadabmvaslIlsprcGaeasesDam e 8nlr
lamprey. The KBRA aims to achieve this through a
achieve habitat restoration throughout the basir
monitor fishemsesntamdedcto 1improve flow conditd:i
The general goals of th® KBRA fisheries program

X restore and maintain ecological functionalit
habitats;

X restablish and maimtadbilme maotdurwvalalby es psoopul ati o

X provide for the full participation in harves:

The fish restoration process established by the

first phase, tHed reessttacdbrlatsithomprploan twew and crite
the next 10 years. Examnepslteasb loifs hliinkge layn da cptriootnesc tiir
vegetation, restoring stream channels, rTepairing
enmmeint of fish into diversions. Phase I action
government, to determine their effectiveness anoc
8SKBRA, p. 2.

66 |f Congress enacts authorizing legislation, the relefedgral entities automatically becopeety to theagreement.
Notably, the federal government has existing authorities that allow for a number of ongoing actions to be implemented
now. Some of these actions are included in the KBRA.

67 KBRA, p. 13.
68 KBRA, p. 37.
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Fish managers would developtpkase ihklhmdiagl ltdalor
Basin Coordinating Counci®Ba saendd obny tchoen sriedseurlitnsg or
phase II would establish plan elements, restorat
process for the remaining term of the KBRA

One of the main goals of the fish program of the
species in the Upper Basin above Iron Gate Dam,
As parti wtfr ¢dhectricon pl an, t h e WiOlr & lgiofne Dleapsa ra dnemtt e
policy to establhstshinangrpbpahdtsehf of Chinook,
these areas. The pl atnerim ienxvpeesctticgda ttioo nisn ctlou ddee tneera
and actions needethpt oshnretiateodndtaon of fish
manage these populations once they are reestabldi
screening of Klamath Reclamation Proj-ect irrigat
i ntr ofdiusche.d

The Water Resources Program ( WRP) of the KBRA, d
goals of the fisheries restoration program. The
limiting the quantity of waterr fddrvetrhhee dKIfamamt hUKI
Recl amation Project Additional measures 1in the
available for fish include water leasing, water
“Water and Polwke KEKBRAIwewl d reser most of the :

Ve
generated by these actions for the benefit of fi

ntroduc
ory or

i tion ofisalmbavanldr ot h@at aqbDamicou
t 1
ncludes ¢
n i

r

a

i
egal consequences for users of wa
ommitments by the parties to avoli
0 ifbnag@guaticed ntpodues itom ourrently un
e es the National Marine Fisheries
ere are any lternatives to limitations on diyv
K1 a maetchh aRmat i on Project. Although the ESA would
e KBRA attempts to minimize future potential i
terests, especially farmers. Iobnabegeéocemmi psart
i i on

tiates litigat to Ilimit water diversion.

Water and Power Supplies

e allocation and reliability of water and powe
sue in the Klamath Basin. Thses KBRAbprepoabi it
Water Resources Program (WRP) forsthedbangiwat hnt
resource i1ssues through modification of the exi1s
changes would i ncglsudes,eta nsocnhge doutlheesr atnhdi npl ans t ha
expected diversions for project and “4Tefeuge uses
KBRA would also fund efforts to <ostepoOavewat er s
repl ace utshlayt pprroevviidoe d by the hydroelectric proje
agreement are estimated to be dpproximately $25¢

9S e e bel o woosdimatianiand Oversight f o r mo oreon this fodyr ma t i
0 As previously noted, Tule Lake NWR and Lower Klamath NWR receive water from the irrigation project.

"L For recent cost estimates, ¢ S heets Consulting, “Klamat@GostBasin Restorat:
Estimates . ” htth:M2i6e119196.15681anath201106/RevisedCostEstimates.pdferénafter Revised
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—_— )~“ZEol OS_

The agiseomemwti si on for a defined rangte aonfd water

refuges, as well as other “oppoojisilionphdkoyl ecti ve
component t?li sherKBRAly, Reclamation has deliver
irrigat ortse rumm dceorn tlroancgt s . Alllyo,c adteipoennsd ianrge omma dwea taenr
levels, projected runoff, and other obligations
N MF S) These decisions have been subject to 1ega
Recl afma tailonocati onfsor eammedn tlieodn etdo sthhuet aoff of KI a ma
2001. The KBRA would attempt to make such a s cen
limits for the Klamath Project and the Klamath I
Ap rSielpt embAssuming other conditions under the KB
support water availability in these amounts for
rendering legal @DEOBHon 1less 1i1ikely. (See

The KBRAi version limits for the Klamath Project

based on annual forecast inflows tiumtad WReppeonurKlesr
Conservation Service (NRCS). Under the agreement
and refuges under three broad #Hmfeltowsa/sftogegnadr2i)o 2:
a/ f to 569,000 a/ f;. aEnadc h( 30)f 5t6h9%,s0c0 Os cae/nfa roiro smowoeu
corresponding allocations for the KIlamath Projec
October anHeBDNobpWember

Table 1.Water Diversions Supported Under the KBRA

Water Forecasta

“"U\p <HDU "$YHUDJH ¢ <t "'HWp <HDU

Gross Diversions:
Project, Refuges f

March -Oct: 330,000
Nov -Feb: 45,000

March -Oct: 385,000
Nov -Feb: 45,000

March -Oct (formula -
based): 330,000-
385,000

Nov -Feb: 45,000

Amounts Available for:

Diversions to Wildlife
Refuges

MarchOct: 48,000
Nov-Feb: 35,000

MarchOct (Formula
based): 48,0060,000

Nov-Feb: 35,000

MarchOct: 60,000
Nov-Feb: 35,000

Reclamation Project  [Portion not diverted to

Refuges Above]

[Portion not diverted to
Refuges Above]

[Portion not diverted to
Refuges Above]

Source: Klamath Basin Restoration AgreemeAfppendixE-1, p. E25.

Notes: Units in whole acrdeet. Columns indicate a given forecast scenario. Rows indicate the diversion
reserved for a specific location.

Cost Estimates.
72 See generally, KBRA, ibid., pp 546 and Appendik.

73 Typically, the Mart through October allocation receives the most scrutiny, as that is the peak period for snowpack
melt and irigation diversions
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a. Forecast references the March 1 Natural Resources Conservation Service Forecast for Net Inflow into
Upper Klamath Lake fothe period April 2September 30.

b. ""U\p LV VKRUWKDQG IRU LQIORZV OHVV WKDQ DI 1RWDEO\

6HFWLR

LI DQ "H[WUHPH GURXJKWp LV GHFODUHG E\ 2:5' DQG YROXQWDU\ ZDWHU |

the KBRA arensufficient, diversions may be reduced below the levels specified in the KBRAWUH P H
GURXJKWp LV GHILQHG DV ZDWHU FRQGLWLRQV VLPLODU WR

"$YHUDJHpu LQGLFDWHY IRUHFDV W-5689,000RZY UDQJLQJ IURP D
"HWp LQGLFDWH YV of hibtélthdn 68,0000 R Z V
Refuge allocations are to be made available out of the total diversion in a given year.

Additional water is expected to be available for other valid water rights. For instance, soipeojeftt
diversions are assumed in the KBPbut specific diversion limits are not quantified. Water for instream
flows for fisheries is also assumed based on excess water/flows not diverted by orpoojeftt irrigators.
Estimated instream flows based on these assumptions data is providgueindapE5 of the KBRA.
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74 Annual diversions to the Klamath Project for the 1985 to 2000 time period were approximately 384,000 a/f, while
averageannual diversions from 2000 to 2009 were 351,000 (plus water from additional sources

5 Estimated costs for the goroject plan portion of the WRP are approximately $92 million. Presumably some of this
funding would go toward leasing or purchase of wdtat was historically diverted to project lands.

76 Diversion data provided in correspondence with the Bureau of Reclamation, May 2011.

“7The Drought Plan was released in June 2011. It proposes thresholds for drought and would designate the Oregon
Departmehof Water Resources as the ultimate arbiter of these thresholds. The Draft Plan is available at
http://67.199.95.8MlamathDraftDroughtPlan201-D2-28.pdf

78« Oprbjectirrigabr s > refers to irrigators who do not receive
who are claimants in the Klamath Basin Adjudication. Notably, not afpaffect users signed the final KBRA. See
Restoration Agreement, p. 105.

7 Funding requiements for the offroject program (which is part of the larger WRP are estimated to be $45 million
over the next 10 yearRevised Cost Estimateg. 7.
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Klamath River Basin: Background and Issues

The WRP would also expand water storage and avai
ongoing efforts. The KBRA states that parties wi
expansion, including a proposed effort to reconn
Agency Lake for an additional 63,700 a/f of stor
Wetlands to Agency Lake Wetl ands sf oarl saon paldeddi gei otn
support a study by Reclamation investigating adc
Long Lake under the Klamath Bas iPn LWa )86 Supply E
—VY'>"——7Z—+Sel1 Se7>

The femrvmronméas attsewdten the KBRA refers to any
intended to benefit fish species and aquatic 1 e€s
Kl amath L&kaman Rheer. While the KBRA does not

e
a 1
for environmental water (e.g., instream flows),
for above or diverted for other vailtiidomwaltley, r i gt
some of the additional water supplies provided f
retirement and additional storage) are assumed t
ZS®eZ—+1 S>—"—-
As previously mnoted,Batswon,r etflueg elso wenr tklea nKal tahmaat nthd
refuges, have a somewhat unique history that has
farmland within their boundaries. The KBRA would
and also ppovide§ fhe pmpties, mnoting that the ¢
that enhance waterfowl management while optimizi
as walking wetland® and incentive programs.

The KBRA dodwmenotr dattaeafiHdéwe weterthe gKBRA does pr
framework for the settlement of disputes betweer
hol der s . Under the KBRA, Reclamation and FWS, al
litmicertain diversions in the Klama®hnBasin in o
exchange, tribes that are parties to the KBRA ha
United States that relate to Wwat eprr othaerncat g et mei tbta 1d e
ri g®Tthse. KBRA further provides for the withdrawal
Kl amath Basin Adjudication (see earli’er box), 1f
negotiated sett¥! ement of the dispute.

80 This project has subsequently been determined by Reclamation to have a low return on investisieit and
expected to be further pursuéithe associated studies by Reclamation are availablpatwww.usbr.govwiewsroom/
newsreleasdktail.cfmRecordID-34462

81 KBRA, §15.4.3.

82KBRA 8§2.2.11.

83 See KBRA §15.3.1.

84 See KBRA 8815.3:515.3.7. The KBRA does not provide for all tribal claims to be relinquished.
85 See KBRA AppendiE.
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direc Reclamation to undertake
including pursuit of an allocati
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approximate®y $50 million.
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ized, the KBRA would provide funding for d
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efl EKBRAIiwo Plrd j @lcd
other efforts toc
on of pref enc e
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t al cos't fo

Sustainable Communities and Ot her Activities

Those actions which fall outside of tédse arad egori
collectively referred to “sSwmstedadien alglr @Gfmetmhha srds t ia & s
actions, the most pr omibneeinntg roefy attheei bbeasstihne d e c on p t
These provisions are discussed bel ow.

>'«Sel T——"Z—ece

Four basin tribes participated in KBRA negotiat:i
Valley tribes. Three of the four tribes (the KIa
KBRA and would agree mnot tdo aalslsoecratt itohnesi ri nr itghhet sK
agreement is authorizeW mnadxohahamrge , sttipiulast iwanwl d
support for economic revitalization projects (i
traditionads woegkl odslsdpport for fisheries resto
would also provide funding to facilawmead the tr e
acres of the Mazama ¥Dbhe sttottal tftheed &Kl mlmad chs tTrfi bre .

commi t ment s wa s estimated at $ 87
Tribe were to bec%¥me party to th

million 1in June
e KBRA.

86 Klamath Project irrigatorand other area irrigators previously receipedject powe at low-cost, setates pursuant

to an agreement between Reclamation, Copco, and thesflakater Users Associatidhat was signed in 1918

Under the agreement, Copco (and later, PacifiCorp) gained the right to control flows for the hydroelectric project at
Reclamatiorowned Link River Dam, in exchange for les@st power. The agreement was not renewed when the
hydr oel e ct iyear felerablicease expirenh 2005 and PacifiCorp has raised its rates as a result.

87TKBRA,

88 This power would come from a source or sources to be named later, and would be managed and utilized by an entity

composed of on and effroject users, known as thkéamath Basin Power Alliance

89 The majority of these costs are for the development of renewable power, which are expected to cost $40 million.
®For more information on wWdatereRightsGlajpbtand spree prews oo x s €Kl d me

Water Rights Adjudication.?”

s

“This land was historically a part of the Klamath Tribes |
Relationship withhe Klamath in 1954 (Congress restored this relationship, but not this land, in 1986). For more

information on the transfer, see KBRA, Section 33.2. For background on termination and the tribes, see
http://klamathrestoration.gasitesklamathrestoration.gofiles/3.13_Cultural%20and%20Historic%20Resources.pdf

p. 3.1313.

92 See Revised Cost Estimates. Section 38 of the Restoragireement provides that the Hoopa Valley Tribe would
be eligible for similar funding levels to the other tribes if it becomes a party to the agreement.
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“7—e'7Z@l >"e>S—

The KBRA also includes a program to mitigate eco
dam remothleramd¢tions. The agreement would provi
taxes to Klamath and Humboldt counties. These pr
$23 million, and are largely intendedd as mitigat
bel ®Whe states of Oregon and California have rec
these payments “Cosete dfe | lompJiseeme n toant,i o n

Ze7+S¢™>¢1 e®e2>S—EZce

The KBRA contains provisions pertaining to feder
representing new regulations$asisno édrnadl aotfe dt hteoms e | v e
existing regulatory processeces. These regulatory
and information which parties would expect feder
implementing regulationance,] etvlhhamtf eadett hle KBRAr n i
agree to avoid (or seek to minimize) new regulat
that could have a negative impact on users. The
the FWS and NMMhS iwo ublido liosgsiuceal opinion for propo
Project under the ESA. I f authorized, the KBRA v
actions contemplated under the KBRA (e.g., water
expeed tt o ben®Fhe rdsthletriimg .effect of these assur
and is a matter of contPention among some stakehoc

e’ — ST —1S—e1 YZrce'e'e

Coordination and oversight of the KiBRBAaswioml d be
Coordinating Council (herff"@herafoancié¢feowonéd po oms
collaboration among stakeholders and coordinate
Council would also be responsiebltorfieod oavarcdi ght ]
implementing &&ThputCeunes bl woubd. make decisions ¢
implement the agreement, altheeuxghs tnionnge aouft hiotrsi taiu
individual parties.

Under the KBRA,citlh would foster public invol veme:
meetings and consideration of public input when
mostly through other committees formed under t he
repratsiemes, these committees would be comprised
recreation, commer ci al fishing, environmental, t
stakeholder groups have particimpatledsintot conpgn ma
work on the agreements as they are 1implemented.

9 KBRA, AppendixC-2, p. C.6.
94 Revised Cost Estimates.
95 KBRA, Section 151, pp 15354.

%®For more infor mat iHowDo the AgeeenierntslAffest Endangered Species Act
Implementation?

97 Parties to the KBRA are representatithe Council by one voting member.
98 KBRA, AppendixD-1, p. D.2.

Congressional Research Service 18



Klamath River Basin: Background and Issues

would assist in t he cCcooTr

dvisory gr p s
f three of hese groups follows:
Ad

X The Klamath Basin visorpd&@€oercahd( KBAC) wo
recommendations for federal agency parties a.
Restoration Agreement after execution of a c|
Advisory Committee Act (FACA). Prior to execH
be pr oyvitdheed Ibnt erim Advisory Council. All par
opportunity to participate in meetings of KB
limited to the parti®s specified for Council

X A Technical Advisory Team n(dfAdhmmevodd di bes cr ¢ a
to the Council, KBAC, and agencies on water
restoration activities governed by the Resto
gather data, make recommendations for manage:
technical ewaplewatties ema mangle ment and make r ecomn
concerning environment®¥l water in the KIlamat:

X An Upper Basin Team (UBT) would be created t ¢
impl ementation of the Water Use Retirement Pi
subcomni tKktBeAeC and its recommendations would b
The four voting members of the UBT would 1inc:
Kl amath Tribe and two representatives from ¢t |
Assoctlation.

The KBRA estimatteos cfomnddiict g conoadlddation and over :
million. Oversight of the implementation would a
progtfhms process under the agreement 1is broadly
incl ude toob jneecatsiuvrees per f or mance, monitoring and e
to use these results to inform future management

Klamath Hydroelectric Settlement Agr ec

The Klamath Hydroelectric Settlembays Agneement (
process for additional studies and environment al
consider removal of the four hydroelectric dams
PacifiCorp (J.C. Boyle, Iron a@atre,s sCGoepad el ., i ntred
operation of the dams as well as processes that
removal of the dams. Additionally, the KHSA incl
Dam to the Bureau wmffjuRedl amast icarremd trwlrelais op
Da m. In contrast to the KBRA, the federal goverrt
to the KBRA, implementation of certain component

Congtdess.

Some awittihoinsm t he KHSA have been interpreted by R
authorization by Congress, and are currently ong

99 KBRA, Appendix D1, p. D.6
100KBRA, AppendixD-2, p. D.9
101KBRA, Appendix D1, p. D.14

102 Federal parties to the settleméntlude National Marine Fisheries Service, U.S. Department of the Interior, Bureau
of Indian Affairs, Bureau of Land Management, Bureau of Reclamation, and Fish and Wildlife Service
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KHSA, the dam removal study, ’si sgebnehipnagl tcaoensd.uct e d
However, parties to the KHSA agree that a congre
Secrstadeyermination on dam removal!*®Unwlheirc ht hweo ul d
KHS A, the Secretafthy sits”¢edx ppaodntee dt ot oa nfaikneal det er m
whet her to remove otPhlel 2dams by |l ate March

Secretarial Determination on Dam Removal

The Secre

t sy damtrthemdwalerdetrer mi nation 1s t
As previou

r

0

ar

sly #mehayosnedt the KHScess and exp
study. First and foremost, the settlement di
related t dam removal: (1) Will facilities
failities rtremoval%The Skerpullriyc imteowasu? tat:i
state agencies, is to use his best &%¥lfnorts to fi
ddition to a deter minati oab owe ,t htehep rKHSA ya Iqsuoe sst
hat the Sec¢Decttaairlye dpabklppmwreviades additional analy
orward for implé%menting dam removal

he ¢
e
r
r

C
€
€ mo
o)

-t

«Se'YZ1 ZeZ>-"—Se'"—

the Secretary of the Infefior.gec¢ddmmhedSecagat
ceeding with dam removal will not restore sal
KHSA would terminate unless part fceudt ec o me t

negativien dehtee renviematt ioofn.a negative deter mina
etary of the Interior provide prior notice ¢
ntial changes to the dauigesnalr @tghdee ¢ menatmd As s
]l ement is terminated, asl lo wnaenrss hwiopu,]I da nrde ntahi en
censing pr¥¥cess would resume.

&
a
0

ST oo T
oo o e o = N
—_—— = 0 o O
R R IS

ee'>—Se'YZ1 ZeZ>—"—Se'"—

he agreement provides considerable detail and 7
etarnmion on dam removal. Such a decision could
f entity (fiecderalf)edier adegsingmated as the dam ren
o the KHSA, a determination nraeyc onnome nbdei nfg nianl ifzaes
everal other preconditions hawel bden met . S ome

X $XWKRUL]JLQJ -Hd ALsVIODIMLRQf federal authorizing 1e
Kl amath settlement agreements.

103 Section 3.3.4 of the KHSAtates that a final Secretarédgtermination on da removal may not be made until
federal legislation has been enactéHiSA, p. 20. Available dbttp://klamathrestoration.gasites/
klamathrestoration.gofiles/Klamath-AgreementdflamathHydroelectrieSettlementAgreement2-18-10signed. pdf
HereinafteKHSA.

For the purposes of the dam r e mo v aslnotlmitedé¢orimpaaison i on, “publ i
tribes and local communities.

105 See KHSA, Section 3.3.4.

106 This plan has been releas@direau of Reclamatiometailed Plan for Dam Removaklamath River Dams

Department of the Interior, Denver, CO, September 15, 2@fdl//klamathrestoration.gasites/
klamathrestoration.gofiles/Klamath_DetailedPlan2011.pdflereafteDetailed Plan.

107KHSA, p. 58.
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X 6WDWH )XQGLQJ $XWKRUWLrhDWdrRoQVanl/ of funding for

d

removal by the stateds of California and Oreg

X &RVW 2YHUUIXQ 3RQ Secretary deter mines that

c o

million, parties must develop a plan to addr

X 6WDWH &RQFXUUHBVHIDIDMKA 'S5(e cr et ary must recomme:
dam removal entity (DRE) and the states must

Assuming all of these actions take place along v
ownership of the dams womlBBaewvEtn€Conpltyobehe¢rdamt
entity, in accordance wit hs“IDeitea islc’dddd vBslvaerr ] a a 8t e nt
ownership is transferred, PacifiCorp would contii
until at hedam 20mOvEgwi s cheduled for 2020 at t he
designated ( if.eed.e,r afle)d,e rtahle oern tniotny “BWefil di”"be Bkpwec
that builds on the aforementioned Dthaddmd Pl an
r emoval

Dam Removal Costs

Responsibility for costs associated with dam rer
removal actions.“Bhlpef KHSA ansislumeosn af or dam r e mov
costs, $200 mil 12i% m aitse paasysew mei dn cfrrecam ea by Paci fi C
($184 million) and® mladdirtniian aI$ 1H2 md [ rhii lolni)an 1 s
from the State of California, either through wat
voter s ) )meoard®Foitnhaelrl y, regardless of whether or not
(e.g., the Department of the Interior) or anothe
circumstance will the federal govermenmmvtvalbe 1 esrt
including 11iabiPiatcyi ffioGro rdpa m sr esmomvialla.r | y protecte
settlement. Preliminary estimates by DOI have pr
from $238 million to $u4d%3e smi IDIOlo nh.a sBacsietd do na ipmriet
of $292 milliodh for dam removal
Stakeholder Views on the KIlam
Stakeholder views on the Klamath agreements can
agreements and thdaeashe odpphscedgtrecaeaater Ho wever,
characterization may not do justice to the moti:
majority of interest groups involved in initial
reasons dmonguphpbese¢e groups are varied, and 1n so
on specific parts of one agreement or another (¢

108 The initial components of this funding, (rate increases for PacifiCorp customers) have been approved, although as of
late 2011, the California bond funding had not been approved. Notably, the KHSA provides an exception for this bond
funding: if the Secratry finds that future approved bond funding would be sufficient, he may make a determination.

See KHSAp.21.

109 These rate increases have been approved by the Oregon Public Utilities Commission and the California Public
Utilities Commission.

110See KHSA, 8ction 4.1.2.
L1KHSA, p. 31.
112 Detailed Plan p. 7.
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Among those opposed to the agreemamdsinckadons f
perceptions of economic damages rtesulting from t
protections and/or subversion of existing federe

Support for Agreements

Among those supporting the rKliemat(lbra gregamemmtrsi esTr
KBRA and the KHSA For the KBRA, this 1includes t
tribes, t wo countles, parties repproeojeaadt ng to t}
interests, and s e vge reanlv iortohnenre ngtraolu pisn t(eirnecsltusd)yi.n T h
also partyOtoheheg KdAdSPs andpatitiey vi hlarad gr eve men mo t
have stated their support for them. Notably, sup
agreed tohouppontg degislation for the other (e.
the KHSA), and have generally argued that the acg
The States of California and Oregon, as well as
agreesmebhecause as a whole, they represent a pote
conflicts in the Upper and Lower Basins. Governr
resulted from previo conflictgs icm otphd nbasiam, ei
payments, direct actions by federal agencies, ar
against the federal government) arising from the
most of these costsywohltdubbh Tt mplHemedt hesonl oKel
Ot her groups Tepresenting mnarrower 1interests al:s
focus on specific provisions that they view as 1
to suppoptofbpsionhheas part MFortliamsduarcal,]l eaompoa
groups have pledged to support the allocations f
(which they previously have opposed), itrhee xchang
KHSA and other promised fisheries resttlbasag ion ac
on the Klamath Project have pledged to support t
ofpfroject irrigator™ support the agreements.

For iPacphr€orp supports removal of 1its four dan
the dams wunder the ter ms oeff ftehcet iKvHeS Ao prteipamre sfemrt si
ratep'8Pyreervsi,ously there have been disagreements o
pursue in absence of the KHSA: FERC relicensing
(which would entail costly improvements for fisth
quality) or decommissi dnBiongh oofp tsiocomes owo ualldl boef ctot

1135ee KHSApp 12
114 General obligations to support the agreement forfederal parties is laid out in Part | of the KBRA

115 According to the Klamath Water Users Association, entities representingxkapptely 175,000 acres (97%) of the

Klamath Project support the agreements. The Upper Klamath Water Users Association, which has also signed the
agreements, represents land -pwapest 0faappagxjamdbtheel ¢ bdahdr o
Klamath OffProject Water Users Association are opposed to the agreements. Personal correspondence, Klamath Water

Users Association, February 3, 2012.

6« Kl amath Dam Agreement U nressrélelaseAmvaildble $itettp:Avevmpbaeificorpicom/ 2009, p
abouthewsroom2009nrlkdau.html

117 A previousstudy by the California Energy Commission and the Bureau of Reclamation found that removal of all
damswould be themost costeffective action for PacifiCorp (i.e., less expensive than modification of the dams). Some
have argued that this suggests that even without a dam removal agreement or outside funding, PacifiCorp would choose
to remove the dams on its own. Thise tam removal agreement and related concessions were unnecessary. However,
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Opposition to Agreements

PacifiCorp and its ratepayers, and could cost Pa
under the KHSA, which provides ftars davmtrthe mdwa lotry
portion funded by the State of California),
the current management regime through 20109

A number of groups and indivi dusa lasn dh anvoew oaprpgousee d
against their authorization. Some of these parti
negotiations but dropped out for various Treasons
negotiations because thgyswgnefnoanseentaeasestpr e
of one or both of the Klamath agreements 1include

OfFfroject Water Users Association

, the Hoopa

Valley tribeBnvitthen fMNeomttadilco@esnter (NEC), Water wat
and others.

Some groups oppose the agreements because they T
economy. pSoemeceffisers are opposed toimhe KIlamatl
previous testimony before Congress t-pharojehe agre
irrigator s )™Siustk ioyfobuGadmmtsys .opposes the agreemen
including the assertion bvyi dseo nfiel otohda tp rtohtee cP ai coinf ia(
benefits for YSoowmes trreesaind eanrtesa sa.nd of ficials i t h
removal because of an expected loss of property
lake frontagee wheentd vtehde. dams ar

Ot her s rgue that the agreements do too little t
and other interests. For instance, the Hoopa Val
because they do not ptevi dorddfishedamdoehes f ¥
restoration actions are unlikely to be fund N
fisheries restoration in the Klamath under I<
hi ghlighexpert panels as a part of the larg DC
adequately acknowledgé®Sobmpe DAL tihne siet sg rfoiunpasl fsatvuoc
but argue that it could be achli ewEBRIC trherloiucgehn soit nhge
which would not be tied to the KBRA. They note t
PacifiCorp, the Klamath agreements allow the cor
that would other wise nhle bpamiedifiorf ibyh'trhe scdmparthy

PacifiCorp has argued that relicensing would actually cost less than decommissioning, and that if the government tried
to force it to pay for removal, the company might contesbrerhof some or all of the dams.

118 Approximately half of offproject land owners are represented by the KlamatiP@iffect Water Users Association,
which opposes the agreements. See also U.S. Congress, House Committee on Natural Resources, Subtommittee o
Water and Power, Testimony of Thomas Mallams, Klamath Off Project Water Users Assotiai@yreau of
Reclamation and the American Recovery and Reinvestment Act: A Progress Report and Planning for the Future
Hearing on the American Recovery and Reistment Act, 111 Cong., 29 sess., July 15, 2010.

MI'n its draft EIS, DOI asserts that mo WhatAsefSometOthere concer ns

Potential Effects of the Agreements on the Bdsin?

120This is particularly the case in Siskiyou County, whergé 78 voters expressed opposition to removal of the three
PacifiCorp dams in California.

121|n particular, the expert panels associated with Chinook and Coho salmon pointed out uncertainties associated with
ongoing water quality issues and have been highlighted by opponents.

22ThomasPSchl osser, “Dewatering Trust Responsibility: The

A g r e e mWashington”Journal of Environmental Law and Pqliagl. 1, no. 1 (July 2011), p. 42. Available at
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http://digital.law.washington.edigpacdaw/bitstreamhandlel 773.11043AWJELP042.pdf®equencet Hereinafter

Schlosser.
1235ee KBRA Section 15.4.3.

124 Ani Kame'enui and Alexande Bor a-e & ;
SearchlightJune 13, 2011.
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S uRedding Records Congress D
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federal lands, is not Ilikely to diminish.
achieved by differing factions ndsndraorbed etms
also argue that the agreements are 1ikely
associated with litigation and emergency
valuable source &f jobs within the basin.

They a
e Dblehsety
t o s av
financi

Some of those opposed to the agreements note tha
to authorize the Klamath agreements and 1impl emer
argued that many of the acst,i viintcilewsd irneg rdam nrteendo v
water quality improvements, could potentially oc
throughkhiptieng f e@trlmdr sp,r oiepersdsjwedc.tn gwaotfefr user s an
interests, n onttes ,t hlaitk et hper eavg roeuesmef e der al actions
overreach and are actually more likely to harm t
and recreation industries. Finally, eontelnars ar gue
agreements because they believe that the agreeme
laws (e.g., the Endangered Species Act) or under
responsibilities), orirthsatta ttehde yg owaillsl (fea.ig. ,t of iascht
Cost of Implementation

The cost to the federal government to 1implement
is among the most contentious 1issues lasms,ociated
most of the actions in the KBRA are funded by th
costs for the water resources, fisheries restora
original 2010 KBRA includedlan oesttsidfialtbem 210 199 7 0
Since that time, estima®es have been revised doy
According to current estimates, federal costs toc
§798.5 million over 15 years. E snt iomagtbasnegn ot e t h a
fundfimg Klamath restoration (i.¢e., funding curre
authorities) would be available for redirection
figure (approxi minedw ¢d $33 6 umidli higo n o “fBoopt lhe me nt ¢ |
estimates ($798 million and $536 million) have
agreements. AngwWwprdepasalfsaunfdlimg under existing a:
alter theit split furth

125DOI has estimated that dam removal itself will create approximately 1,400 jobs in teasrtameframe for this
project, while other actions unditre KBRA will create 4,600 jobs over 15 years, with additional gains to farming and
fisheries industrieSeedraft EIS, Klamath Regional Economics Fact Sheet, availathig@at/klamathrestoration.gov/
sitesklamathrestoration.gofiles/Econ.Fact.Sheet.Sept.21.pdf

126 See for instance, Schlosser, p. 60. For a rebuttal to these arguments as they pertain to the KHSA, see Michael

A.

Swiger and Sharoh . White, “Rebuttal In Defense of tWashingtbna mat h Hydr

Journal of Environmental Law & Poli¢yol. 1, no. 2 (2011), pp. 29309. Available at
http://digital.law.washington.edigpacdaw/bitstreamihandlel773.11082AWJIELP297.pdf®equencek

27KBRA, Appendix G2, p. C.6. Costs for the agreement were estimated in 2007 dollars.
128 Revised Cost Estinties, p. 10.
129 Revised Cost Estimategs, 3.

WFor instance, the FY2013 President’s Budget propo
existing authorizations.
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Cost estimates to 1implement the KHSA have not c¢h
agreement, and may mnot garner as much attention
entities rtesponsible for fUmditdgddatmpr ®Od vd bokn a
at the potential costs of dam removal have estir
million for dam removal. One potential 1ssue 1el
recommend the feder alovgaolv eernntmetnyt. alsf tthhee dSaent rreetna
federal government as the dam removal entity, a
would handle additional costs for dam removal, S
There is no fonmahleftuitmaetesetipgseto state and
associated with the agreements. Supporters mnote
governments, 1ih@ml hHiog an 4ddsti8Shnal aid for irr
“reglalpapgpr i ations that wa®lprowondtd berome2801ikel
necessary if the WAddetmeonasl wgrealkmheughl.the agr
prevent future litijghtdwmhosmuped,y ttehss ytaow gpuulerdstuhel I
other dispute resolution mechanisms and would t1}
Opponents note that mnone of these savings are gu
supplemental appropriatimay sndl expbendectcasesr Yor
Supporters also argue that in addition to potent
significant economic bene fniotms”beine ftidsms Sft ubdatels
commi ssioned as part bgf DOle eddammnade mavaheppodengd i
restorationu,seinvl?ﬁmlhudeIdgpmmnment estimated the val
Kl amat h$ 8ad4t bS$ill5l i on, depending on tHMamy sumptions
di spute thesmstgheesnt inma t@ad j s gsagskeearlilvye dl afrrgoem aqnude s t i o n
met hodol ogies.

Obtaining authorization of new funds and, subseoc
be difficult. For new authorizatioanemethertethare
House. New authorization bills méaoyf fieoftt be el i git
another authoriza“Cu-®dpr optuacsaula n(ts eeeo bHoxu stee ] o w) . B
authorization of new funds, $domeodbodrodbtaihang
appropriations envisioned for the KBRA in a cons
a lack of discretionary appropriations or progree
in the KBRA coufdsappect fbe sidahas egreements a
cause additional conflistsoelifrenturing of that

131 The KHSA provides that the states of California and Oregon are responsible for up to $450 million of the costs for
dam removal, but makes no provision for costs beyond this cap. If estimates conclude that costs are likely to exceed
$450 million, then th&ecretary must put off a determination until a plan to address these costs is developed.

1325 ¢ PreviousEvents section for a Breakdown of this fundin

133 Non-use values werealculated based on regional and national surveys which asked respondents to estimate their
willingness to payor different restoration scenarios

134 Department of the InterioDraft Secretarial Overview Report for the Secretafyhe Interior;, An Assessment of
Science and Technical Information, January 23, 2012, p.htff/klamathrestoration.gasites/
klamathrestoratin.govfiles/DDDD.SDOR.Full.1.24.12.pdf
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Cut -Go for Discretionary Authorizations in the 112  th Congress?3s

Discretionary authorizations do not have a direct effecttbe federal budget. Instead, they authorize, explicitly|
implicitly, the enactment of appropriations for specified purposes. It is the subsequent appropriations, and r
authorization of appropriations, that provide the legal authority to obligatel§. As a result, such discretionary
authorizations do not, by themselves, increase federal spending or increase the federal deficit.

Current budget enforcement rules are intended to constrain congressional action on legislation directly affe
thefetGHUDO EXGJHW )RU LQVWDQFH WKH GHQTRASH2H0MB EertyPedd)XdDtHe
+ R XV H -@o&ue\tlause 10 of Rule XXI), do not apply to most discretionary authorizations, and currentl
there are no budget enforcement rules that would constrain the levels of discretionary authorizations provid
legislatiort3 +RZHYHU WKH +RXVH ODMRULW\ /HDGHUVKLS KDV HVWDH
DXWKRUL]LQJ GLVFUHWLRQDU\ DSSURSULDWLRQV ZKLFK LV LQW
OHJLVODWLRQ R@RWKH +&XWHLWRRHWLRQDU\ $XWKRUL]DWLRQVu
any discretionary authorizations for a new program, and any increase in discretionary authorizations for an
existing program, be offset by an equivalent reduction in discretionary authorigaifcan existing program.

How the protocol is applied depends on three key determinations. The first two determinations relate to wh
discretionary authorizations need to be offset. First, the protocol requires that any discretionary authorizatio
IRUQDQHZ DJHQF\ RIILFH SURJUDP DFWLYLW\ RU EHQHILWu ZR
WR GHSHQG RQ ZKDW FRQVWLWXWHY "QHZ p :idéht] wbhat@dnitudesd Qe
"SURJUDP DFWLYLK be dpeh tB terprétatidnu HeiLekample, a discretionary authorization for a
specific activity could be construed as part of a more general ongoing activity, and therefore not be conside
"QHZp IRU SXUSRVHV RI WKH SURW R ¢éoRsBued Qerly &rigtlyy, dridl Yequire Qatiahy F
newly specified authorized activity (i.e., any proposed authorization not currently existing in statute) would
require an offset.

Second, the protocol basically defines an increase in an existing pragthorization as any amount in excess ¢
"WKH RYHUDOO LQFUHDVH LQ WKH UHOHYDQW IXQFWLRQ DUHD L
authorizations for an existing program may be increased as long as it is assumed in the nradtudget
resolution138 For example, if the budget resolution assumes that an existing program authorization would in
by $2 million each year, then such an increase in discretionary authorization for such program presumably
not need to be offsetin contrast, if the discretionary authorization for the same program proposed an increa
$3 million each year, then $1 million each year presumably would need to be offset.

Finally, the third key determination relates to what would constitute an appate discretionary authorization
RINTVHW 7KH SURWRFRO UHTXLUHV D "UHGXFWLRQ LQ WKH DXWK
YDOXHp RI DQ DSSOLFDEOH 18, WFG H M QRIQ DWUX FIKX WHKEGXJE\MLWR @REBGwW”
WKH DPRXQW DFWXDOO\ DSSURSULDWHG IRU VXFK SXUSRVHV LQ
the protocol, therefore, is not a cut in existing authorized levels for a particular purpose but rather the
establishment of an authastion level for such purpose that is below the amount of appropriations provided i
the most recent fiscal year. For example, if $20 million in budget authority was provided in an appropriation
in the most recent fiscal year for an ongoing activiten the establishment of an authorization level of $10
million for such activity presumably would qualify as a $10 million offset, regardless of the existing authoriza
level, or lack thereof, for such activityQ

135 This section was written by Bill Henniff, Jr., Analyst in Congress and the Legislative Process.

136 The amount of spending for such authorizations ultimately is determined in the annual appropriationsSuabcess.
annual appropriations are subject to certain budget enforcementApiiespriations are capped in each fiscal year

through allocations to the House and Senate Committees on Appropriations. These allocations are intended to control
the overall level ofliscretionary appropriations on an annual basis.

137 The House Majority LeadersHip“Legislative Protocols for the 11Zongress are available at
http://www.majorityleader.go®rotocols/

138 The most recently adopted budget resolution is the FY2010 budget resofuam (Res. 13111" Congress).

139 The protocol does not indicate the time frame of an appropii@teetionary authorization offset. That is, the

protocol might require an equivalent offset for each fiscal year for which the applicable discretionary authorization is
provided, or it might require an equivalent offset for the total of all fiscal yearghich the applicable discretionary
authorization is provided.

140|n general, under House Rule XXI (as well as Senate Rule XVI), an appropriation in excess of the authorized level
is considered an unauthorized appropriation and is prohibited. The estedniistf a new authorized level apparently
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Dam Removal Determination

Some ahasertongressional authorization of the agrt
not only of federal '@a¢heonprobusionhfelierafseamei
entities). This 1is true for mtned oifn tthlee mogrte ecementt
removal. While the federal government would not
the KHSA, DOI is directing the study process to
interest (subjegtand s¢guerevncongeasce)onal aut h
determination.

Aut hority for the Secretary of the Interior to 1
step in the dam removal prsocaecstsi,om sndlm stohme lward b eb
crucial in determining whether dam removal takes
major drawbacks associated with removal, opponer
Secretary with author ittayn ttaomomankte ttoh icso ndgerceisssiioonn av
dam removal 1tself, and should thus be avoided a
congressional refusal to authorize the secretardi
removal, eascpi efciiCaolrlpy piufr sPued an alternative dam r
federal government to go forward (such as the KI

Ot her Frequently Asked Questions

The Klamath agreements bring up a number of ¢ omrg

Cogmress. This section includes questions that ar
Will the Agreements End Litigation in the KI
A central argument for congressional authorizat:i
agreementosr Wwiilmi temrcdnflicts in the Klamath Basin
aut horized by Congress, the agreements would prc
in the basi fiWa(tsecere Rsiegthit.iso tCheanimesr e, by Il aying out
that are acceptable to those stakeholders who artr
agreements render future lawsuits less 1ikely.
However, the Klamath Basin agreements do not det
provide for the resolution of all water r1ights ¢
would continue to adjudicatteer ouustesrtsa n dAil nt gh oculgahi mso
bet ween Klamath Project water users and tribal v
agreements, the KBRA nonetheless contemplates th
(i.e., those unreldettcdiditomswaotret hmadfagdmaemt to pr
agreements are anal ogous to contracts bet ween cc
to withdraw from the terms and conditions of the
principles.

is based on the idea that a Member could raise a point of order under the rule against an appropriation in excess of the
authorized level when the subsequent appropriations legislation is considered on theddouketfiis way, the
discretionary authorization protocol may lead to a reduction in the actual amount appropriated.
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Will the Agreements Result in Restored Fish

Basin?

The causes of fish population declines are numer
within the Klamath Basin. Similartliypg fansmeresg or
restoration efforts required by both Klamath agr
be uniform f&r falslheafi etshe Fhuarstihre r , the outcomes

are subject to uncemphéexntti gsobernueecreoelfatdd el en
ecosystem and the effects of exogenous factors c
climate change.

Removal of the four 1lower dams on the Klamath Ri
hisabrtfcsh habitat that i1is currently c¢closed off
and 1 3*M®Wmme y.emoval may also dgreenmnsel ghk bhoorhe nt
harmful to fish and other aquatieioedahbhebmadaddr
contribute to spawning habitat. The KBRA intends
habitat, screening diversions, and increasing 1ir
Survival of outmigratusg ddlomen mayermprmpe rhda:
conditions would be likely to more closely reser
dam construction, while the risk™bfi 2881 ¢nBDOH 1 oy
issued a dr aifmp aecntv isrtoundmye n(tEallS ), as well as numer
documents that are expedtoemdremovafodmteheni Saci ot
of these reports, widely cited by DOI, concludec
lovvgmr benefits for fisheries, including an 1incr e :
produ®®Theoneffect on other fish populations, 1incl
DOI has asserted that approxi matldl pe68d emitloag e dg f
that water qualiy would be enhanced.

Most of the primary supporters of the KHSA belie
term gains f ors tfhies hKel raimeast.h Hoaweiwme r , -tseorome have ar
i mprowenmeamtm dam removal wididmbkammtfveamhtelde biye Is ¢
sediments that that have accumulat4é&rbehind the
negative effects of sediments on fishedikyp woul c
timing the removal of dams for the winter (so as
downstream fHAbcmigragiobmasygn expert panel funded
Fish and Wildlife Service, stuos peeingdhetd moendti hnse,n ta nwdo
although the effect of these concentrations on T
be impacted by silt for up to several years. Thi

141 John Hamilton, Dennis Rondorf, and Mark Hampton etSinthesis of the Effects to Fish Species of Two
Management Scenarios for the Bearial Determination on Removal of the Lower Four Dams on the Klamath,River
Biological Subgroup for the Secretarial Determination Regarding Potential Removal of the Lower Four Dams on the
Klamath River, June 13, 2011. Hereinafter Synthesis of the Eff2e11.

142 Synthesis of the Effects, 2011.

143 Noble Hendrix,Forecasting the Response of Klamath Basin Chinook Populations to Dam Removal and Restoration
of Anadromy Versus No Actiobepartment of the Interior, Review Draft, Redmond, WA, September 20, g02,1
http://klamathrestoration.gasitesklamathrestoration.gofiles/

EDRRA%20Report%20Hendrix%209.21.11%20Draft.pdf

144 See Department of the Interigélamath Secretarial Determination Process: Summary of Key Conclusions.
September 21, 2011. p.Http:/klamathresta@tion.govsitesklamathrestoration.gofifes/Final. Summary.Sept.21.pdf

145 Draft Environmental mpactStatementp. ES40.
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that can be expectéddEtpemddaomave hnyveohi swhieng xten't
water quality i1issues 1in the Klamath River <c¢can
addressed in the KBRA, some note that removal

rest ome asnadl ma her fish unl ess 1t 1S tied to

Dam removal would have 1little or no effect

as Lost River and shortnose suckeom. t He wKBRA,
fisheries and water programs, which seek to
particularly in*Upmpe,r iKdialmadihnd alR®@L, have noted
water quality in Klamath Lakenawtiwdabecdndift cahg.
flows and water quality improvements 7r1elated
these species.

What Are Some Ot her Potential Ef fects of

Besides the aforementothed pdfectsabni Mpabesit
from dam removal have been noted and, in s ome

impacts include the loss of a small amount
area 1 mme &itarteecalmy odfowmr on Gate Dam), reduced

frontage property (including 127 single family
Boyle Dam), and some reductions in white water
DaidM’'Dam removal will also result in a loss of

According to DOI , the dams respteseht geapprexi mgt
capacity, and produce an annualhawMWha)lge of appr o
electricity, of which 686, 000 MWh would need

pl DOl has also acknowledged a potential increa:
loss, and the expected sources of replacement
The cumudadnomic effects of both agreement s
restoration) is one of the WRnglimemaryhanhahgusié
National Economic Devel opment bene fmitlsl iboyn DiOnl
benefits to irrigated agriculture, fishing,
although DOI noted that several potentially
values) remained unqbhntidieddiasi of Decetmber mgle
the agreements, these studies projected approxir
benefits (not included operations/ maintenance
reservoir anaatwhdn bvantefii rse.cr

146 Synthesis of the Effects 2011.

147 Regarding flood control, according to DOI only Iron Gate and Copco 1 provide noteworthy protection during flood
events (approximately 5% attenuation, according to DOI). In its draft environmental impact statement, DOI states that
the 100year floodplain dwnstream of Iron Gate Dam would change slightly as a result of removal, and proposed
mitigation measures as a result. See Draft Environmental Impact Statement, p. 3.6.30.

148 Draft Environmental Impact Statement, p 320

149 See Bureau of Reclamatid&goromics and Tribal Summary Technical Rep@gpartment of the Interior, Denver,
CO, September 2011, pp. BShttp://klamathrestoration.gasitesklamathrestoration.gofites/EIS-EIR-Draft/Econ
ReportsEconomicsTribal_9-12_FULL%28accessible%29.pdiereinafteEconomics Summary

150 Economics Summaryp. ESS5.
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How Do the Agreements Affect Endangered Spec
Whet her the Klamath agreements will alter 1impler
(ESA), and to what extent, is @opmattoas ef tdadibdadgi
minimum flows on the Klamath River for coho salr
recovery of Los River and shortnose suckers. Ac
will be conside

d t ol d& hendnarx itmiien Exit'amge pad cSp «
th agreements state that 1mpler
the Endangered Species Act by
tyviteceis unclear how both ¢l ai

impl ementation

t
r
the same time, b
o}
Marine FisH%Cnree

5 h o o

$
While the agwaememptls chd immt of the ESA, some gr o
signatories argue that certain provisions, 1n pa
wouHave the effect of undermining the ESA. These
irrigators would provide more water than irrigat

“ll oowater years, and will thmenprawddbkat msfi whtep
They also note that while other processes under
t h“es sur"ancthe agreements, 1if adopted in legislat
rul emaking ageongciiceasl toop iandioopnts btihoalt al l ow the f1lo
Resources Program.

Supporters mnote that the Klamath agreements are
improve environmental quality fori dlei sftoerd pfoissiht isvy
mitigation actions for listed species. I mpr ove me
and improved water quality, are assumed to resul
allow managers to fortghhe rESAr iRurtvliee mmamrsa., eisf ulna
that success of fish restmranti emestf forhey amaeayibe
receptive to voluntary actions such as screening
of the aglaemeéehes words, some believe that the I

3

a
-

cooperaacttiiwens (as opposed to regulatory actions)
recovery of listed species.

What Happens If the Agreements Are Split Up

Sme might argue that one or both agreements wildl
are considered separately by Congress, or el se a
removal) Of ficially, s 1 gn attaotreide st htaot tthhee iKrl asnuapt ph
agreements 1is contingent on concurrent authoriza
noted, the agreements contain a number of interrt
thus result hen cao aflriatcitourr ionfg coufr rtent signatories,
at least some of the current coalition of suppor
aut horized could hypothetically go forward.

If Congress does decaglree e me nmtast e riitaldoyulcdc atnrgieg g ehre
and/ or dispute resolution processes under the asg
KBRA provides that any party who be‘matees al hyt e
cons Pwithe ntthe KBRA can seek a resolution that wou
BlKl amath Basin Coordinating Council, “Summary of the KI ama

available ahttp://216.119.96.158lamathSummary%200f%20Klamath%20Settlement%20Agreementsym204
10.pdf

152 For example, see KBRA Sections 2.1, 19.1, 20.3.1, and 22.5.
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authorizing legislation or amendment-aofl t he KBR/
confer procedures (and potential teeminhatioanof
that is materially inconsistent with the KHSA.

What Are the Alternatives to the Klamath Agr
Some have pointed out that there are alternative
agreements aim to settlree csoonmger eosfs iwohn aclh iwnowol 1dv enna
of authorizations and appropriations for specifi
the agreements but in favor of dam removal or ot
t hat, were fitthotpfotrestoimeno in the KHSA, proces
under the Clean Water Act or the FERC relicensin
add fish passage and/or remove some {[oneall) of
sooner than the 2020 deadl i #® uepmpwirstieamse d fi t hteh &K
generally disagree with this 1dea, and note that
invol ving years of litigatihen samé e agwanmnandt d e ¢
time frame currently promised under the KHSA.

Ot hers point out that the status quo, while 1 mpe
included in the KIlamath agreementfse,deirmcl]l mdidn g ttal
government s . These interests point out that a coc
planning already takes place in the KIamath, anc
expected needs for moereghetdbheralboastidenaWwikbl nnwt i
envisioned under the agreements. Thesehocnterests
approach that prolongs conflicts in the basin urg
some of-offhewhrellehave been made under the agreert
What Happens If Congress Chooses Not to Auth
If Congress does mnot authorize the agreements, T
agreements could not lbye niomipelde, mesnotneed .a cAsi opnrse vcioouuls
existing authorities, although the scope of thos
DOI has stated that absent congressional authori
able to mwmekerai hmmabn on dam removal®Otahekrey st ej
notable parts of the KBRA that are not current]l.y
forward without congressional authmedrtihkzatwaoamegr i nc
retirement program, ®0¢ hweal lonagso imtgharc tprvd vtii sciso mwso.
regardless of the status authorization of the acg
and enforcement actiA)i.ties required under the ES¢
Another potential effect of Coftgrrensi¥maitodmmenact i
or both of the agreements. Each agreement contai
option for termination 1if &bhhouwgh tHdeereminetioenart
automatic for either agreement Section 8. 11 of
while Section 7.6 of the KBRA outlines the proce
the agreement sndc aanmeanlds ot hgeo abgarceke ment s s o as t o m
Congress or alter their current structure.

153 Schlosser

BMCommunication with DOI Solicitor’s Office, September 19,

155 CRS has not conducted a formal analysis to analyethehthese provisions are possible under current authorities.
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Conclusion

To many, the Klamath agreements represent a pote
complex array of tortgredftcgndipsctwnighval hes and
they represent an unfair and unnecessary rtesolut
other venues. The ability of ttheer ni wios siunetse rirne ltahtee
Kl amBashin will depend on a number of factors, in
hydrological processes that are mnot fully unders
in the Klamath Basin, Congress macyo swesi gahndt he s e f
benefits of implementing the agreements, and hoyv
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Fish

Table A-1.Listed Freshwater Fish Species of the Klamath River
RangeCondition, and Threats

Appendix A. K1 amat h Basin

Fish Species/Life
History Range Condition Threats

Lost River Sucker
Deltistes luxatus

Endemic to the Upper Listed as endangered Damming tributaries,
Klamath Basin of southern under the federal ESA anc instream flow diversions,
the California ESA

Lake dwelling, but
spawn in tributaries

Shortnose Sucker
Chasmistes brevirostris

Lake dwelling, but
spawn in tributaries

Bull trout
Salvelinus confluentus

Oregon and northern
California, currently found
in UpperKlamath Lake
and its tributaries, Clear
Lake Reservoir and it
tributaries, Tule Lake and
Lost River up to
AndersonRose Dam,
Klamath River
downstream to Copco
Reservoir, and probably to
Iron Gate Reservoir

Endemic to the Upper

Oregon and northern
California, currently found
in Upper Klamath Lake
and its tributaries, Clear
Lake Reservoir and it
tributaries, Tule Lake and
Lost River up to
AndersonRose Dam,
Klamath River
downstream toCopco
Reservoir, Gerber
Reservoir, and probably to
Iron Gate Reservoir

Historically occurred
throughoutthe Klamath
Basin, currently found in
two streams of the Upper
Klamath watershed, six
streams in the Sprague
river watershed, and one
stream in the Sycan River
watershed

Listed as endangered
Klamath Basin of southern under the federal ESA anc
the California ESA

Listed as threatened unde!
the federal ESA

competition and predation
by invasive species, habite
loss and degradation, and
poor water quality, Upper
Klamath Lake anoxic
conditions result in die
offs and algal toxins
believed to harm juenile
health

Damming rivers, instream
flow diversions,
competition and predation
by invasive species, habitz
loss and degradaticand
poor water quality, Upper
Klamath Lake anoxic
conditions result in die
offs and algal toxins
believed to harm juvenile
health

High nutrient levels
resulting in algal bbms in
impoundments behind
dams. Generally poor
water quality and
degraded habitat

Source: CRS, based on Public Draft Klamath Facilities Removal EIS/EIR 2011.
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Table A-2.Selected Anadromous Species of the Klamath Basin
(range and condition)

Fish Species

Current Range

Former Range

Condition

Coho Salmon
(Oncorhychus kisutch)
Southern Oregon/Northern
California ESU

Chinook Salmon
(Oncorhychus kisutch)
Southern OR/Northern CA
ESU

Upper Klamath/Trinity River
ESU (both fall and spring rur
are included in the ESU

Steelhead Tr out
(Oncorhynchus mykiss)
Summer and winter runs are
part of Klamath mountain
province ESU

Coastal Cutthroat Trout
(Oncorhynchus clarki
clarki)

Southern Oregon and
California Coast ESU

Pacific Lamprey

(Lampetra tridentate)

(only anadomous species,
there are six Klamath
resident species of lamprey)

Green Sturgeon
(Acipenser medirostrig
Northern green sturgeon
distinct population segment

Throughout the Klamath
River system below Iron
Gate Dam

The Southern OR/Northern
CA ESU includes all naturally
spawned Chinook salmon in
the Lower Klamath River
downstream from the Trinity
River confluence

The Upper Klamath/Trinity
River ESU includes all
naturally spawned Chinook
upstream of the confluence
of the Klamath and Trinity
Rivers, the spring run is
generally limited to the
Salmon and Trinity Rivers

Throughout the Klamath
River below Iron Gate Dam

Primarily in small tributaries
to the lower 22 miles of the
Klamath River mainstem

Klamath River and tributaries
below Iron Gate Dam,

Spawn primarily in the lower
67 miles of the Klamath
maingem, in the Trinity, and
Lower Salmon River

Formerly widely distributed
in the Klamath watershed
including areas above Iron
Gate Dam to the vicinity of
Spencer Creek.

Formerly widely distributed
in the Klamath watershed
including areaabove Iron
Gate Dam in the Upper
Klamath Basin and tributarie:
of Upper Klamath Lake

Formerly above Iron Gate
Dam in the Upper Klamath
Basin likely including the
tributaries to Upper Klamath
Lake

Likely similar tocurrent
range, generally species do
not move more than 100
miles from the coast, no
accounts of coast cutthroat
above Iron Gate dam

Formerly above Iron Gate
Dam to Spencer Creek and
possibly to Upper Klamath
Lake.

Likely similar to current
range, no evidence of native
sturgeon above Iron Gate
dam

Listed as threatened under
the federal ESA and
California ESA

Populations reduced from
historical levels, but a 1999
status review determined
that a listing was not
warranted for either ESU

The Upper Klamath/Trinity
River ESU is aandidate for
ESA listing, alternatives
include listing the entire ESU
(fall and spring runs), the
spring run within the existing
ESU, or the spring run as a
separate ESU, (the spring ru
has relatively low abundance
and varies widely by year)

Redued population level,
but not in danger of
extinction

A status review in 1999
determined the ESU did not
warrant an ESA listing.

Petitioned for ESA listing in
2003, but USFWS halted
status review in 2004 due to
inadequate information

Northern population
segment is a species of
concern, in Klamath the
population appears to be
stable

Source: CRS, based AmeringFisheries Society, 2005, and Public Draft Klamath Facilities Removal EIS/EIR 2011.
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AppendixB.Summary of Previous Eve

The 2Wddtler "Crisis
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ent controversies i
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h Project irrigators
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uding additional r a

2001

mesau riensc l uding more than §$30 million in federal
state payments), additional water allocations af

a n
mo

groundwater pumping. A 20c002n Beywed kst tenn
observeébdddxpteeatfctelddmal crop insurance

de
l a

156 Seehttp://www.usbr.gowhpkbaoklamath_project.htmlP r i or t o 2 0 0-dry or nomcriticattyzdiy)’net ( n o n
water delveries for agricultural use from thake usually ranged from 325,000 af to 400,000 af. Written
Communication, U.S. Bureau of Reclamation, April 22, 2010.

157 Braunworth et alp. 258.

158|n sum, theefuge received approximately 23,815 af from May 1 thraDgtober 31 (74% of the minimum figure

required in the Biological OpinionJn d er F WS’ s Biological Opinion of April
minimum of 32,255 af of any extra water that might be available from the Upper KlamathOaakeunication from

Tim Mayer, Region 1, Fish and Wildlife Service, U.S. Dept. of the Interior, on April 2, 2002.

159 Braunworth et al., p. 1&Klamath water users previously cited a significantly higher number of between $160
million and $220 million in impets before the relief efforteok hold.

160 Braunworth et al., p. 276. For example, federal disaster payments in most cases went to landowners, not tenants who
may have not found other farm werkwhereas well drillers were in high demand. Likewise, the ingac
agricultural suppliers who experienced declines in demand for their services and products was different from firms
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Apr i l-o fof cduetci s i on. Thus, while some farmers face

mont hs, thehemgsriomnding area did not.

Because of the controversy surrounding the 2001
sought and secured review of the scientific deci
arm of t he Naft iSocnidehnecAecsd.dnanmy t@ e concluded that s«
insufficient to support any of the Upper KIlamath
federal agencies for the 2001 growing season, al
incliund etdhe NMFS and FWS biological opinions.
Thé€Fi sh 'Corfi s2i0s0 2

While Klamath fisheries have declined significar
2002 renewed water management concerns throughot
Sept e2ndb0e2r, t housands of adult salmon died in the
ma i n swWhea rh.er ufna IClhi nook salmon were the primary spe
steelhead trout, and®Thtilkerl osspec ireehpaowgesdtlayl som el ws
recorded in U.S. history, prompted renewed focus
Kl amath Project watema dmanagdath&OWopddmnigeogonasible
the 2002 fish kill; others dispute this view.

On March, 2RegclROM®&2t i on began water deliveries to
based -nnonntthwo( Apr“l Bt asds Ma¥i)scsaurecdu rbrye t chee NMF S and

By late April 2002, Reclamation had rediuuced mairn
feet per second (cfs), despite significantly 1nc
350 c¢cfs less than thse 2h06bnbi odegitcdliedpbngi NMF8s
necessary to prevent cohasdsalFmadrraxtsomctoifo i sThlea
Associations (PCFFA) and others filed suit to en
counties and YAlitbeosughttelrevemceuwrt determined t he
resulting agentyvaaygtand tepbecaonbs, 1t allowed t
as t et esrhno rftl o ws .

On April 25, 2002, the FWS released 1ts draft b i
Water Project on Upper Klamath SBaprn ap-sepaert ile® , i n
(June 1, 2002, through March 31, 2012) plan woul
species, and noting a number of actions needed t
required except 1inr sdr yOna nMa yc rli6t,i c2a0l0l12y, dNMF Sy erae 1 e
biological opinion, alss ef @caorn cplluadni nwgo utl hda tl i Rkeecllya ma
downriver coho salmon. The PCFFA I'swh@at was the
plan, alt hwaughcrtihtei cpilzaend by fishermen and the Ca

supplying goods and services to well drillers and other economic activities in the basin.

161 National Academyf Sciencs, National Resarch CouncilEndangered and Threatened Fishes in the Klamath
River Basin: Causes of Decline and Strategies for RecqWaghington, DC2004), pp 0. http://www.nap.edu/
openbook.php8bn=0309090970

162 state of CaliforniaSeptember 2002 Klamath River FiHl: Final Analysis of Contributing Factors and Impagcts
Department of Fish and Game, July 200dp://www.pcffa.ag/KlamFishKillFactorsDFGReport.pdfHereafter
“California Analysis. ”)

pagcific Coast Federation of Fishermen’s Associations V.

(N.D. Cal.2003).
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Game as reducing the chances for successful fisth
downi ver salmon fisheries.

The final biological opiniomssed roomm Mayw h3 IF,WS2 (ath .

Final Opinions’sfdgd®wnd Rédahamiatkiedry to jeopardize
ESAisted species. The NMFS jeopardy deter minati

Gate Dam f 1l oywsa ro npelraena,h ¢éing0Ori sk to coho sal mon. i
determination f‘eats adlnoosépets]l Progeke¢r dams and di ve
Upper Klamath Lake; (2) adverse Project effects
Kl amath Lalkdkerahmhabiiptsdoss in Upper Klamath Lal
develnpedonabl dahndrpavdeas to avoid the jeopard
operations. On June 3, 2002, however, Recl amatic
opini ochnes-ylddmr pl an, and opted -yienasrt epalda nt ot hoapte riatt ea
complied with the opinions

Al t hough Reclamation asserted that i1its plan c¢omg
opinions, more than 33, 0Q002duMbss¢abmomnhdi edl mor1
however, were Chi neloiks tseadl ntoonh,0 n(owh itchhe eEtnStA r t he

t i me) . Coming on tshec ohneterlosv eorfs iRaelc ldaentaitsiioonn t o c u
Klamath Lake imeg20®fMmd amdi ghenonofl ows, many beli
decisions in the Upper Basin contributed to the
2001 would not have preveGltUbHdFdd deoff itshi kiflilsh Rleig
epizooti®Sediesadsdactors contributed to stressfu.
led to the e(plamoatbiovediasyseasage number of Chinook
Kl amath River from the ocean bestwewnekhenl 8spt we
2002; (2) river flow -EknlHl veatemewoefewatgpicalltlhel
drought); and (3) watefThempetrhtae elaowtcears veasyul
densities which enxaayc chrabvact ebde ebny fiumptehdeerd fi sh pass
water depths of certain riffles, perhaps caused
that may have changed the stream bed. The warm v
creatldcaoanediati ons for pathogens to infect salmon
flows mnor the temperature®lthng wmetuckear weo ewha
Recl amatsipon ng 2002 decisions comptositmdtad & dt ¢ htalte
flows in theodkrdnb¢ ym®Rs weeffect’ipvree siunmalbolwye riinn gt ht
fut®re.

2006 Klamath Fishery Disaster Deter mi:

Chinook salmon stocks that spawn ine@al afhdrnia a
are harvested together in the commer ®ial sal mon
Kl amath River fall Chinook salmon is a key stoclk

164 Entrainment (i.e., entrapment) occurs when sucker dajuaeniles, suadults, and adults enter water diversions
and become trapped. Screening of water diversions to reduce sucker entry is the primary means to address this concern.

165 This epizootic disease was a combination of ubiquitous ich (the ciliatéazpan parasiteehthyophthiriussp.) and
columnaris (infection by the bacteriuffexibacter columnarispathogens.

166 California Analysis.

1672004 NRC Report, p. 9.

1682004 NRC Report, p. 9.

169 There also is a significant recreational ocean fishery ford@@imnd coho salmon.
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t he fWhehme rKl amath r et urbnesl oawr €3 5p r0d0jOe cntaet du rtao 1fya Islp ¢
the Pacific Fishery Management Council ( PFMC) i s
sal mon fisheries between Cape Falcon, Oregon anc
area). Alt hough aoyt hbeer isna lgnmoond sctooncdkist inmo n , a weak
stock may constrain a large portion of the West
In 2006, the number of naturally spawning adult s
of 35,000 natduwrlatlsl.y Ascpcaowndiimgz a o t he National Oc
Administration (NOAA), the l ow number of fish re¢
from a combination of factors including poor occ¢
resulmipgodf ven cOhHMGEiowmamsommended, and NOAA issu
restrict catch by closing most areas off Oregon
2006. Although a complete closure @00thdbyfisher.y
81 % when compared to the average of the precedir
The governors of Oregon and California requestec
Secretary of Commerce based on the 2006s forecast
and the actions taken in the spring of 2006 by t
Secretary of Commerce declared a commercial fisth
Interjurisdictional Fisheries Acdf thed Maghumgaoan:'t
Stevens Fishery Conservation and Management Act .
Vet ee€ans, Katrina Recovery, and Ir aPg. [A€e cloluOnt abi 1
2% allocated $60.4 million to NOAA for eligible
failure Assistance was distributed by the Pacif
and California fbiessh etrhmactn raenldy Ionnd isaanl mhorni. Sal mon
revenue improved during the 2007 season, but 1in
Chinook salmon returns to the Sacramento River.
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170 Seehttp://www.swr.noaa.golamathklam_disast_relf.htm

171 From 2001 to 2005, the dressed weight of Oregon and California troll salmon landings averaged 8.025 million
pounds, but in 2006 landings dropped to 1.529 million pounds. For West coast troll salmon fishery statistics, see
http://www.pcouncil.orggalmonsalblueboolgalbluebook.html
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